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Private clvil actions
A powerful tool the fight
against corruption
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The battle against corruption has generaliy been framed in terms of using and strengthening
crimtnal justice systems. Controlling corruption has been accomplished by enhancing the
state's capacity to prevent, detect, investigate and prosecute violators, and by improving antì-
corruption laws and regulations, The rnost robust rule-of-law approaches, whether strength-
ening whistleblower protection, improving access to justice or establishing investigative
bodies, are designed to reinforce the prospects of criminal prosecution.

A notable weakness of the focus on criminaljustice in the fight against corruption is that,
ultimately, success in reclucing corruption depends upon vigorous enforcement of the crirninal
law by state authorities through investigation and successful prosecu'tion. lf the required level
of investigative and prosecutorial vigor is not present, corruption will continue. Even when
prosecution ls attempted, its success depends upon overcoming the high standards of proof
required in criminal proceedings.

While crirninal prosecution should remain the cenirepiece of anti-corruption efforts, there
is also a growing interest in the use of private civil actions to fight corruption. These rnay be
particularly reievant to the fight against corruption in education, which in turn may be a good
testing ground for the civii actions approach, in which such rernedies as injunctions against
the barring of a student from admission to a school, the recovery of an illegal fee extorted
from parents under duress or the disciplinary sanctioning of a school official for failing to
register a child in school are clearly more valuable lo a victim and society In general than
ensuring that a perpetrator is convicted o{ a criminai offence,
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The legalframework needed to suppott private civilactions is wellestablished. Most civjland
common law jurisdictions recognise the rìght of private individuals and entities, including
states, to initiate legal proceedings to recover damages or other remedies for harm suffered
as a result of intentional acts (bearing in mind that there may be differences and nuances in

calculating compensation, as different jurisdictions apply legal doctrines very differently in this
area of law).2

It is perhaps of greatest significance that the right of private padies to instigate civil
proceedings against corruption has now been recognised in key international treaties, The
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Council of Europe's Civil Law Convention on Corruption3 provides the right to compensation
for damage resulting from an act of corruption, and requires that each state party legìslate for
the right to bring a civil action in corruption cases.a Although the convention has a limited
number of signatories, it is notable for its extensive and oxplicit definition of what the signatory
states must provide.

The extensive adoption and universal application of the UN Convention against Corruption
(UNCAC) makes it arguably more significant.s Article 35 of the convention requlres that
state parties ensure that entities (including states) and (legal and natural) persons who have
suffered damage as a result of an act of corruption have the right to initiate legal proceedings
against those responsible for that darnage in order to obtain compensation, Furlher, article
53(a) provides that states can initiate civil actions in connection with asset recovery
proceedings.

Despite these encouragrng developments, a\riareness of the 'clvil law option' in the fight
against corruption amonE the general public nationai legal circles and the international anti-
corruption cornnrunity is low, This might change through better communication of the notable
advantages of the civil actions approach.
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There are a growing number of advocates of the use of civil actions in the fight against
corruption. As early as 2007 legal scholar Bryane ltliehael6 calied upon donors to support
pursuit of clvil remedies against corruption instead of directing their efforis at criminalisation,T
He argued that civil remedies such as tne ability to sue corrupt officiais and their departments
are a 'powerful weapon against corruption', and that, in the case of suits initiated by busi-
nesses, the prospect of winning money awards provides a greater incentive for denouncing
corruption than tho prospect of seeing a corrupt competitor prosecuted. Simon Young, a
professor in the University of Hong KonE's Faculty of Law, has further argued that the rise in
use of private legal actlons against corruption iies in 'the empowering effect of suing, the
political significance of these lawsuits'.6 For policy-nnakers ano refornners, this should be a
significant consideration.

There are several advantages that civil suits may have in the fight against corruption. These
include the following:

The nurnber of potential instigators of legal actions against the corrupt rs vast. in theory
every person and legal entity in the world and all states, if harmed (whether directly or indirectly)
by corruption, can initiate actions,e lnstead of relying on a small number of state officials to
bring criminal actions, reformers would do wellto consider how to ieverage the power residing
in a vast army of well-informed private individuals and legal entrties looking after their own
interests.

Further, a state party harrned by corruption can also use civil suits as an adjunct to criminal
prosecution to recover funds removed from the statd through corruption, whether or not the
criminal prosecution is successful,

As outlined above, an individual or legal entity harmed by a corrupt act would appear to have

more incentive to initiate a legal proceeding to recover damages than to report a corrupt act
to a public officlal. Justice for the siate normally means a criminal conviction and the imposition
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of punishmenl, While it might bring some satisfaction to a victim of corruption to see the
wrongdoer prosecuted, it is iikely that the victim, whether a person or a legal entity, would be
more likely to feel that the best outcome would be 'to be nnade whole' or to be compensated
for losses,

Civil actions are more suited to restorative justice than criminal prosecutions are, Under
criminal law, a victim's sense of vindication may be satisfied by a successful prosecution, but
the victim's net economic posiiion rernains unchanged, When the prosecutor fails to act or
decides not to proceed because of the unlikeiihood of convlction, the civil law option may still
be available to victims if they can meet the threshoid requirements of legal standing and other
technicalities required to initrate legal action,

The burden of proving a case is stated and nranaged differently in different legal systems. ln
many jurisdictiorts the standard of proof required fon the success of a civil proceeding is lower
than the standard of proof required for a criminal conviction, In Cornmon l-aw jurisdictions the
burden of proof in a crirninal action is often formuiated as 'beyond reasonable doubt', ln civil
proceedings in such jurisdictions, the standard is more a matter of balancing the facts and
argumènts presented by the litigants, and to succeed the plaintiff rnust present a 'preponder-
ance of evidence', Caution is called for in this area, however. For lnstance, under German law,
which fcllows the Continental Law tradition, the judge must be convinced beyond reasonable
doubt in alltypes of proceedings,to

ln any event, in some jurisdictions in which prosecutorial resources are scarce and
government budgets rneagre, one may be able to make a wcrking assumption: that in a
situation in which the judicial authorities are not themselvos compromised, civil litigants will
have an easier time prevailing against a defendant than the state proseoutor wiil for the same
corrupt acts.

Civil proceedings are available to victims seeking redress for acts of petty corruption
that state authorities will rarely act on ln this area, if only because they do not have the
resources to irrvestigate and prosecute every act of petty corruption. Among the poor and
vulnerable in particular, however, it is the helpiessness engendered by endemic petty
corruption that establishes the pattern for oppotlunistic corruption throughout society. if this
is left unchockad, it is hard to imagine that a state will succeed in controlling larger kìnds of
corruption,

Much oi the corruption in the education sector of deveiopinE countries, although perva-
sive, may appear to the prosecutor to be too trivial to pursue. The decision to prosecute
becomes a product of a cost-benefit analysis in which a case may be perceived as 'too srnall
to prosecute', Without any remedy though, victims of various forms of petty corruption in the
education sector are likely to suffer grave injustices, which irnpact siEnificantly on their pros-
pects for working their way out of povefty. When the prosecutor is inactive, civil suits may be

an alternative,
To overcome the difficulties that filing civil actions against petty corruption may present, the

role of civil society organisations and NGCs, including legal aid organisations, becornes vital,

They would be key to organising sorne fornn of class actions or some other kind of mass
litigation scheme, or to providing the necessary resources and guidance that would be

requrred for individuals to pursue their own civilactions,



3ff{ll. INNOVATIVE APPHOACHES TO TACKLING COFRUPTTON

fficxx.4.S ,re.q::ts iia the *du*s{:**r: s**t,*:r.t§tmt rmi*s ;:+nsvmtl* *;trgs mc.tsms,r

i"in$: hns:*,'f s.:n r:*i"r,r:;:tir:r

Gorrupt ac* unexplained budgetary shortfall.

Actionr parents could initiate an action t0 secure an order to cornpel an independent accounting,

which would trace the actual use and allocation of authorised budgets,

Corrupt act pai'ents being forced to pay an unofficial fee to a school administrator to secure

admission of a child into a school.

Action; parents could initiate an action lor the return of the unlawful fee.

Corrupt act: a child being refused admission to a school because parents did not pay a requested

bribe to a school administrator.

Action: assuming that the minimum condilions for launching a civil action and recovery for

compensation o{ darnages were present §uch as proven illegallty of the conduct, actual damage and

the existence of a causal link betr,veen the conduct and the damage), parents could rnitiate a suit to

compel admlssion of the child,

Corrurpt act: schoolteacher or administraior abusing his or her position of trust for personal gain.

Actiom: parents initiate civil action against violator and school for damages, and restraining order in

cases of harassment.

CIorrupt act fraud in the employment and deployment of teachers.

Action: teachers deprived of opportunities initiate an action to compel judicial review of the hiring

and deployment process and annulment of hiring and deployment decisions,
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One way to draw attention to the potentialthat private civil actions have in the fight against
corruption is to help the poorest of the poor secure their rigl-rts to education. A novel example
would be sei if the most vulnerable persons in society were to take the lead. They would
provide an illustration of how the legal empowerrnent of the poor can encourage people at all
levels to engage in the fight against corruption,

As an example, consider the hypothetical case of a mother who accompanies her
dauEhter to a government school in country X to ensure that the daughter is properly enrolled.
When the mother arrives, the headmaster informs her that she has to pay a special fee as a
condition of her daughter's admittance, The fee is the equivalent of a month's income for the
mother. The mother is faced with a dilernma, if she goes away, her daughter may never

receive a forrnal education * a benefit that, in principle, is provided free of charge to all

children, lf the rnother pays the extorted charge, however, it would bring great hardship to her

family. ln normal circumstances, the mother would not have a means of recourse, Even if she

complains to the authorities, the prosecutor in her country is not likely to be interested in
prosecuting this kind of petty crime, Even if the prosecutor were to be interested, the prose-

cutor's office would probably not have the resources to undertake prosecution of this kind of
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endemic malfeasance. Tragically, though, it is precisely pervasive corruption of this kind that
weighs so heaviiy on the poor.

Nonetheless, it rnay be that the poorest of the poor - people who are highly unlikely to get
justice from the prosecutor or anyone else - can show the way, lf the poorest of the poor were
to decide to take action in the courts, it would send a strong message to the corupt, and
perhaps galvanise others into action.

Through the rich network of support groups aiready operating in countryX, especially legal
aid groups, the mother of the child - and others who have been similarly victimised by the
headmaster - could be helped to file tiny suits against the headmaster just to get back what
they had to pay under duress. Even in jurisdictions in which the burden of proof in civil actions
would be lower than that required in criminal prosecutions, the plaintiff would still have to
present proof that the alleged acts took place and the judge would still need to be convinced,
however. Therefore, gocd cases in which there are multiple witnesses to testify as to the
corrupt act could be given priority in this exercise. lf there were five or 10 - or, indeed, 50 -
suits against the same adrnrinistrator for the same type of corrupt behaviour then, no matter
what their outcomes, the education authorities would have to address the situation.

An aggressive communicatlon strategy could be put in place to tell the story worldwide.
Getting such cases into the limelight would alsc limit the ability of corrr-rpt judges to disnniss

cases involving obvious exploitation of the poor, Nothing could be more inspirational than a
poor mother who is seeking to get back her meagre earnings by standing up and demanding
justice in court. Her message would be simply 'Give it back'. Ferhaps the narne for the
rnovement could be the 'Give it back' movement.
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There are several difficulties with civil suits against corruption that must be taken into account.
First, while most legal systems allow private actions to recover losses due to corruption,

the appnoach is seldom used. Thus, there is a shoftage of jurisprudence and experience to
provide guidance in the preparation and pursuit of legislation.

Second, the same fear of consequences, which inhibits rr,rhistleblowing, would certainly
need to be overcome. It takes a brave soul to file a civil suit against a public official in any
country

Third, the surreptitious nature of corrupt acts makes them difficuli to prove. Without
sufficient evidence a suit is not likely to be successful,

Fourth, there are other practical challenges that also need to be borne in rnind, such as the
cost of launching civil suits, the time needed for litigation. the need to identify assets against
which the judgment can be enforced and the possibility of then requiring asset-freezinE orders
to ensure that a judgment can be paid.

Fifth, in addition to the actual civil suit actions, there are other ancillary legal issues that
need to be furlher explored, such as establishing causation between the corrupt act and the
damage suffered, as well as the actual calculation of damages.

Sixth, some jurisdictions rnay require that, hefore a civil suit for corruption is filed, a criminal
proceeding must have been instigated, When such a requirernent exjsts, the room for private

civilactions may be limited.
Finaily, the possibility of initiating civil actions presumes a transparent and functioning

judicìary. This may not be present where the judiciary is weak and coutls are clogged with

backlogs of legal claims,
These limitations may well outweigh the advantages of prìvate action outlined above. Any

serious atternpt to start a 'civil actlon movement' in any country would have to begin with a
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thorough analysis of the laws there" lf the iaws of the jurisdiction were not found to favour the

"pproaih, 
the first step in the movement would then have to be the iaunching of an initiative

to change the laws" ln this regard, the above-cited Councilof Europe Civil Law Convention on

Corruptlon and the preparatory and irnplementation work reiatod to that convention would be

instructive.
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The use of private civil actions has the potential to becorne a useful tool in the fight against

corruption. LeEal systems and international conventions already provide the legal framework.

The international anti-corruption community shouid consider empowering the poorest of the

poor in the fight against corruption. The poorest of the poor could lead the way, and private

actions against corruption in education provide a particularly strong entry point for tackling

endemic corruption that once seemed out of reach'
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